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TEMPORARY CONSTRUCTION EASEMENT AGREEMENT 

 

THIS TEMPORARY CONSTRUCTION EASEMENT AGREEMENT 

(“Easement Agreement”) is made as of the last date signed below (the “Effective Date”) , 

by and among ORLANDO UTILITIES COMMISSION, a statutory commission 

organized and existing under the laws of the State of Florida (“OUC”), whose address is 

100 West Anderson Street, Orlando, Florida 32801, and the CITY OF ORLANDO, a 

municipal corporation existing under the laws of the State of Florida, whose address is 

400 South Orange Avenue, Orlando, Florida 32801 (hereinafter collectively called the 

“Grantor”), and ORANGE COUNTY, a charter county and political subdivision of the 

State of Florida, whose address is P.O. Box 1393, Orlando, Florida 32802-1393 (the 

“Grantee”). 

W I T N E S E T H: 
  

WHEREAS, Grantor is the owner of certain land in Orange County, Florida 

(hereinafter, the “OUC Right of Way”) by virtue of that certain instrument recorded in 

Official Records Book 3491, Page 539, Public Records of Orange County, Florida, as 

more fully described in Exhibit “A” attached hereto. The OUC Right of Way is improved 

by rail lines which are operated by OUC to access and deliver energy producing materials 

to the Curtis Stanton Energy Plant (the “Stanton Plant”); and 

 

WHEREAS, the Grantee is the owner of certain land in Orange County, Florida 

(hereinafter the “Existing Crossing Area”) by virtue of the instrument originally recorded 

in Official Records Book 6273, Page 4900, and re-recorded, to evidence proper approval 

and acceptance by the Board of County Commissioners, in Official Records Book 6328, 

Page 1831, Public Records of Orange County, Florida, as more fully described in Exhibit 

“B” attached hereto; and  
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WHEREAS, Grantor and Grantee have entered into that certain unrecorded 

Agreement Regarding Further Realignment of Moss Park Road (the “Realignment 

Agreement”), of even date herewith, a copy of which is on file at Grantee’s Public Works 

Department and at Grantor’s office located at the address shown below in Section 10, 

whereby, in exchange for certain rights, Grantor shall grant to Grantee a certain parcel of 

land (the “Additional Parcel”) (as the same term is used in the Realignment Agreement), 

as more fully described in Exhibit “C” attached hereto; and 

 

WHEREAS, pursuant to the Realignment Agreement, Grantee shall, at no cost to 

Grantor , cause the realignment of Moss Park Road, including the demolition of the 

existing roadway and railroad crossing improvements located within the Existing 

Crossing Area, and the construction and installation of the realigned roadway and 

railroad crossing improvements located within the Realigned Crossing Area (as defined 

in the Realignment Agreement), along with certain other improvements related thereto 

(collectively, the “Improvements”); and 

 

WHEREAS, in accordance with Section 3 of the Realignment Agreement, 

Grantee desires to obtain a non-exclusive temporary grading, slope, access and 

construction easement (the “Easement”) on, over and through a portion of the OUC Right 

of Way that lies within fifteen (15) feet of either side of the Existing Crossing Area and 

Additional Parcel (the “Temporary Easement Area”) (as more fully described in Exhibit 

“D”), for the purpose of access, ingress and egress of motor vehicles, construction 

vehicles, equipment and personnel to facilitate the site preparation, grading and 

construction of the Improvements (the “Permitted Use”); and 

WHEREAS, Grantor has agreed to grant such Easement subject to the terms and 

conditions herein provided, and the terms and conditions of the Realignment Agreement. 

NOW, THEREFORE, for and in consideration of the foregoing premises, the 

mutual agreement of the parties hereto, and other good and valuable consideration, the 

receipt and sufficiency of which are hereby acknowledged, the parties agree as follows: 

1. Recitations.  The above recitations are true and correct and are 

incorporated herein by this reference. 

2. Grant, Use and Maintenance of Easement.  Grantor does hereby give, 

grant and convey unto Grantee (its successors and assigns) the Easement for the 

Permitted Use, on, over and across the Temporary Easement Area.  This Easement shall 

be used by Grantee (and its successors, assigns, employees, contractors and agents) solely 

for the Permitted Use.  The respective obligations of the parties relating to the 

construction and installation of the Improvements, the supplying of materials associated 

therewith, the timing thereof, the continuing maintenance, and all costs related thereto are 

set forth in the Realignment Agreement.  Notwithstanding the foregoing, Grantee shall 

not construct any Improvements in the Temporary Easement Area or perform any 

maintenance work within the Temporary Easement Area without the prior written 
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consent of OUC.  This Easement is subject to the terms, conditions, restrictions and 

limitations set forth herein and in the Realignment Agreement.   

(a) Grantee shall coordinate all aspects of the Improvements and use 

of the Temporary Easement Area with OUC. 

(b) Grantee covenants and agrees that it shall comply with the 25 Foot 

Requirement, as required by the Realignment Agreement. 

(c) Grantee covenants and agrees, as required by the Realignment 

Agreement, to employ the services of a flagman, which flagman shall be a 

contractor of OUC or an employee of OUC, at OUC’s sole discretion, whenever 

use of the Temporary Easement Area requires Grantee’s contractors (i) to work 

inside the 25 Foot Requirement; or (ii) requires Grantee’s contractors or any 

equipment to potentially reach within the 25 Foot Requirement. Grantee further 

covenants and agrees to reimburse OUC for the services of a flagman, according 

to the terms of the Realignment Agreement. Grantee further acknowledges that 

flagging services will be required on site for the time period which is 

approximately one-half hour before the arrival of any train until the time the train 

clears the flagged area on its return trip (which time shall include unloading time 

at the Stanton Plant).  Prior to any construction equipment crossing the railroad 

track, a flagman shall be in place unless otherwise agreed to by OUC (for instance 

OUC may, in its sole discretion, so agree when a portable signalization has been 

installed and is in working condition).  Grantee shall notify OUC (in the manner 

described in the Realignment Agreement to obtain the required authorization) at 

least four (4) hours prior to any traversal of the railroad track by any “low-boy” 

type of construction equipment or vehicles. 

(d) Grantee acknowledges that it may use trucks carrying fill dirt and 

other construction materials over the railroad track within and in the vicinity of 

the Temporary Easement Area.  Grantee shall cause the railroad track affected by 

such activity to be cleaned and swept daily to insure that the track flange-way 

remains free and clear of sand, dirt, debris or other material and the railroad bed is 

kept free from obstructions. 

3. Grantor’s Reservation of Rights.  Subject to the rights created herein, 

Grantor expressly reserves (to itself, its successors and assigns) the right to use, or to 

grant to others the right to use by virtue of additional licenses, right of ways, reservations 

or easements, any and all portions of the area upon, above, or under the Temporary 

Easement Area (in Grantor’s reasonable discretion) for any purpose whatsoever not 

inconsistent with the rights herein granted, including, but not limited to, the right of 

ingress and egress over and across the Temporary Easement Area onto any adjacent or 

contiguous property; provided, such right does not unreasonably interfere with Grantee’s 

Permitted Use of the Temporary Easement Area pursuant to the terms hereof. 

4. Limitation of Rights.  The Easement granted herein creates a non-

exclusive easement, and, other than such easement right, Grantee does not and shall not 
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(at any time) claim any interest or estate of any kind or extent whatsoever in the 

Temporary Easement Area. 

5. Covenants of Grantee.   Grantee (and its successors, assigns, agents, 

invitees and employees) shall: 

(a) not interfere with or prevent the normal development, use 

and maintenance by OUC of the Temporary Easement Area, or City and 

OUC’s adjacent properties, if any, nor interfere with the use by OUC of its 

rail line(s) within the OUC Right of Way; 

(b) not interfere with or prevent any development, 

construction, improvement, or other activity or use by OUC now or in the 

future existing on or about the Temporary Easement Area so long as such 

use does not materially and adversely interfere with Grantee’s Permitted 

Use of the Temporary Easement Area; 

(c) not intentionally interfere with any existing license, 

easement, reservation or right of way upon, above, over, through, under or 

across the Temporary Easement Area; 

(d) not intentionally interfere with any hereafter granted 

license, easement, reservation or right of way upon, above, over, through, 

under or across the Temporary Easement Area so long as such license, 

easement, reservation or right of way does not materially and adversely 

interfere with Grantee’s Permitted Use of the Temporary Easement Area; 

(e) exercise diligent good faith efforts to comply at all times 

and in all respects with all present and future local, municipal, county, 

state and federal environmental and all other applicable laws, statutes, 

governmental constitutions, ordinances, codes, rules, regulations, 

resolutions, requirements, standards, applications and directives, as well as 

all decisions, judgments, writs, injunctions, orders, decrees or demands of 

courts, administrative bodies and other authorities construing any of the 

foregoing (collectively, the “Laws”).  Grantee shall also obtain, maintain 

and comply with all applicable permits in connection with Grantee’s use 

of the Temporary Easement Area.  Grantee shall not, by any act or 

omission, render the Grantor liable for any violation thereof.  Grantee 

shall promptly deliver to OUC true and accurate copies of all applicable 

permits upon issuance and shall pay all costs and expenses incurred with 

respect to compliance with this subparagraph; 

(f) to the extent Grantee constructs any improvements within 

the Temporary Easement Area pursuant to the terms of the Realignment 

Agreement, construct such improvements in compliance with all 

applicable Laws and permits, in an expeditious and good and workmanlike 

manner; and 
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(g) not act (or fail to act) in a way which permits any lien to be 

filed in connection with Temporary Easement Area for any labor or 

materials in connection with work of any character performed or claimed 

to have been performed on or within the Temporary Easement Area at the 

direction or sufferance of Grantee or its assigns.  If any such lien is filed in 

connection with the Temporary Easement Area, OUC shall have the right 

(but not the obligation) to transfer such lien to security as provided in 

Chapter 713 of the Florida Statutes.  Grantee shall pay on demand all of 

OUC’s costs in connection therewith, together with interest thereon at the 

interest rate set forth in Section 6 hereof accruing from and after the date 

of such expenditure until OUC’s receipt of full payment therefor. 

6. Breach by Grantee.  If Grantee breaches any provision of this Easement 

Agreement and fails to cure any such breach within thirty (30) days after written notice 

thereof is given by OUC (unless, with respect to any such breach the nature of which 

cannot reasonably be cured within such thirty (30) day period, Grantee commences such 

cure within such thirty (30) day period and thereafter diligently prosecutes such cure to 

completion), in addition to any other right or remedy available to OUC at law or in 

equity, OUC shall have the right, but not the obligation, to cure any such breach.  Grantee 

shall reimburse OUC for the cost thereof upon demand, together with interest accruing 

thereon at the highest rate of interest allowable by law, from and after the date of OUC’s 

expenditure thereof, until OUC’s receipt of full payment therefor. 

7. Condition of Temporary Easement Area.  Grantee acknowledges that it 

(i) has physically inspected the Temporary Easement Area, and (ii) accepts the 

Temporary Easement Area “AS IS” and “WHERE IS” with full knowledge of the 

conditions thereof and subject to all the terms, conditions, restrictions and limitations 

applicable thereto. Grantor makes no representations, statements, warranties or 

agreements to Grantee in connection with this Easement Agreement or the Temporary 

Easement Area, other than as may be set forth herein or in the Realignment Agreement.  

Subject to the terms of the Realignment Agreement, Grantee’s use of the Temporary 

Easement Area is at its own risk and Grantor shall have no liability or obligation for or 

with respect to any loss or damage suffered by Grantee’s or related to Grantee’s 

improvements within the Temporary Easement Area. 

8. Termination/Expiration of Easement.  Grantee acknowledges that this 

Easement Agreement, and Grantee’s rights in and to the Easement granted herein, shall 

immediately self-terminate, expire and be deemed null and void upon the earlier 

occurrence of: (i) the date Grantee accepts the Realigned Roadway Improvements (as 

defined in the Realignment Agreement) for maintenance; or (ii) three (3) years after 

execution of this Easement Agreement; provided, however, in no event shall the term of 

this Easement Agreement exceed a period which is more than thirty-six (36) months from 

the date of this Easement Agreement.   
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9. Modifications.  This Easement Agreement shall not be modified or 

amended in any respect except by a written agreement executed by or on behalf of the 

parties hereto, in the same manner as executed herein.   

10. Notice.  Any notice required to be given shall be sufficient if it is in 

writing and sent via certified or registered mail, return receipt requested, postage prepaid 

to OUC at:  

OUC:    Kenneth P. Ksionek 

General Manager and Chief Executive Officer 

Orlando Utilities Commission 

100 West Anderson Street 

Orlando, Florida 32801 

 

With copy to:  W. Christopher Browder 

Vice President and General Counsel 

Orlando Utilities Commission 

100 West Anderson Street 

Orlando, Florida 32801 

 

With copy to:   Joseph J. JeBailey, Esq. 

Greenberg Traurig, P.A. 

450 South Orange Avenue, Suite 650 

Orlando, Florida 32801 

 

Grantee:  County Administrator 

Orange County, Florida 

201 South Rosalind Avenue, Fifth Floor 

P.O. Box 1393 

Orlando, Florida 32802-1393 

 

With copy to:   Manager, Orange Public Works Engineering Division 

Orange County, Florida 

4200 South John Young Parkway 

Orlando, Florida 32839 

 

11. Indemnification. To the extent permitted by F.S. 768.28, and without 

waiving its protections, Grantee shall defend, hold harmless, and indemnify Grantor from 

all claims, damages, losses, and/or expenses (including any reasonable attorneys’ fees 

and costs) attributable to the Grantee’s negligent or intentional acts or omissions, or 

arising out of or resulting from the negligent performance of Grantee’s obligations and 

operations under this Easement Agreement. Nothing contained herein shall constitute a 

waiver by any party of any applicable sovereign immunity as described under the 

provisions of Section 768.28, Florida Statutes. Nothing contained herein shall constitute a 

limit on any insurance coverage limits or amounts as set forth below. This provision is 
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not intended to and shall not constitute an agreement by any party to assume liability for 

the acts or omissions of another.   

 12. Counterparts.  This Easement Agreement may be executed in 

counterparts; each of which shall be deemed to be an original and all of which shall 

together constitute one and the same instrument. 

13. Governing Law.  This Easement Agreement shall be governed by, 

construed under and interpreted and enforced in accordance with the laws of the State of 

Florida. 

14. Waiver of Jury Trial; Jurisdiction.  Any legal proceeding of any nature 

brought by either party against the other to enforce any right or obligation under this 

Easement Agreement, or arising out of any matter pertaining to this Easement 

Agreement, shall be submitted for trial, without jury, before the Circuit Court of the 

Ninth Judicial Circuit in and for Orange County, Florida.  If the Circuit Court does not 

have jurisdiction, the matter shall be submitted to the United States District Court for the 

Middle District of Florida (Orlando Division). If neither of such courts shall have 

jurisdiction, then submittal shall be before any other court sitting in Orange County, 

Florida, having subject matter jurisdiction.  The parties consent and submit to the 

exclusive jurisdiction of any such court and agree to accept service of process outside the 

State of Florida in any matter to be submitted to any such court pursuant hereto, and 

expressly waive all rights to trial by jury regarding any such matter. 

15. Binding Obligations.   This Easement Agreement shall be binding upon 

Grantor and Grantee, and inure to the benefit of their respective successors and assigns. 

16. Construction of Agreement.  This Easement Agreement has been fully 

reviewed and approved by the parties hereto and their respective counsel.  Accordingly, 

in interpreting this Easement Agreement, no weight shall be placed upon which party 

hereto or its counsel drafted the provisions being interpreted.  Section headings are for 

convenience only and shall not be considered in construing this Easement Agreement. 

17. No Implied Waiver.  No course of dealing between the parties and no 

delay in exercising any right, power or remedy conferred hereby or now hereafter 

existing at Law, in equity, by statute or otherwise shall operate as a waiver of, or 

otherwise prejudice, any such right, power or remedy.  All waivers, if any, of any and all 

of the foregoing rights, powers or remedies must be in writing. 

18. No Public Rights Created.  Nothing herein shall create or be construed to 

create any rights in and/or for the benefit of the general public in or to the Temporary 

Easement Area or the Easement granted hereby. 

19. Severability.  Each paragraph, subparagraph, part, term and/or provision 

of this Easement Agreement shall be considered severable; and if; for any reason, any 

paragraph, term and/or provision is herein determined to be invalid or contrary to or in 

conflict with any existing or future law or regulation of a court or agency having valid 
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jurisdiction, such shall not impair the operation or effect the remaining portions, 

paragraphs, terms and/or provisions of this Easement Agreement, and the latter will be 

given full force and effect and will bind the parties hereto; and said invalid paragraphs, 

terms and/or provisions shall be deemed not to be part of this Easement Agreement. 

 

[Signatures Appear on Following Pages] 

 



Project:  Agreement Regarding Further Realignment of Moss Park Road  

               (Innovation Way South Interchange) 

9 

 

Temporary Construction Easement 

ORL 299507048v2 

IN WITNESS WHEREOF the parties hereto have executed this Easement 

Agreement in duplicate on the dates written below. 

Signed, sealed and delivered 

in the presence of:                           

 

_______________________________ 

 

Print: __________________________ 

 

_______________________________ 

 

Print: __________________________ 

 

 

ORLANDO UTILITIES COMMISSION, a 

statutory commission organized and existing 

under the laws of the State of Florida 

 

By:    

Name:    

Title: _______________________________ 

 

(COMMISSION SEAL) 

Attest:   

 

_____________________________________ 

Name: _______________________________ 

Title: ________________________________ 

Date:  ____________, 2017 

 

 

Approved by OUC as to 

Legal Description: 

 

________________________________________ 

OUC 

 

 

Approved by OUC as to Form 

Other than Legal Description: 

 

_________________________________________ 

OUC Attorney 

  

  



Project:  Agreement Regarding Further Realignment of Moss Park Road  

               (Innovation Way South Interchange) 

10 

 

Temporary Construction Easement 

ORL 299507048v2 

 

 

STATE OF FLORIDA 

COUNTY OF ________________ 

The foregoing instrument was acknowledged before me this _____ day of August, 

2017, by __________________, as __________________ of ORLANDO UTILITIES 

COMMISSION, a statutory commission organized and existing under the laws of the 

State of Florida, on behalf of the same, who is personally known to me or has produced 

_______________________________ as identification. 

NOTARY PUBLIC: 

Sign:  

Print:  

State of Florida at Large (Seal) 

My Commission Expires: 
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Signed, sealed and delivered 

in the presence of:                           

 

_______________________________ 

 

Print: __________________________ 

 

_______________________________ 

 

Print: __________________________ 

 

 

CITY OF ORLANDO, a municipal 

corporation existing under the laws of the 

State of Florida  

 

 

By:    

Name: ______________________________ 

Title: _______________________________ 

 

(MUNICIPAL SEAL) 

 Attest: 

 

By:_________________________________ 

Name:    

Title: _______________________________ 

Date:  ____________, 2017 

 

 

STATE OF FLORIDA 

COUNTY OF _________________ 

The foregoing instrument was acknowledged before me this ______ day of August, 2017, by 

__________________, as __________________ of the CITY OF ORLANDO, a municipal 

corporation existing under the laws of the State of Florida, on behalf of the same, who is 

personally known to me or has produced _______________________________ as 

identification. 

NOTARY PUBLIC: 

      Sign: _______________________________ 

Print:_______________________________ 

State of Florida at Large (Seal) 

My Commission Expires: 
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ORANGE COUNTY, a charter county and 

political subdivision of the State of Florida 

By:  Board of County Commissioners 

By:    

Name: Teresa Jacobs  

Title: Orange County Mayor 

Date:  ____________, 2017 

          (COUNTY SEAL) 

Attest:  Phil Diamond, CPA,  

Orange County Comptroller, as Clerk of the 

Board of County Commissioners 

By:    

Name:    

Title:  Deputy Clerk 

Date:  ____________, 2017 
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Exhibit “A” 

Legal Description of the OUC Right of Way 

 

 

 
 

 

  



Project:  Agreement Regarding Further Realignment of Moss Park Road  

               (Innovation Way South Interchange) 

Exhibit A 

Temporary Construction Easement 

ORL 299507048v2 
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Exhibit “B” (page 1 of 2) 

Legal Description and Sketch of the Existing Crossing Area 

 

Legal Description 

A portion of Section 9, Township 24 South, Range 31 East, Orange County, Florida, 

being more particularly described as follows: 

Commence at the intersection of the south right-of-way line of Moss Park Road as 

recorded in Official Records Book 1332, Page 793, Public Records of Orange County, 

Florida with the southerly right-of-way line of the Orlando Utilities Commission Railroad 

as recorded in Official Records Book 3491, Page 539, Public Records of Orange County, 

Florida; thence run S 57°15'58" W, a distance of 474.82 feet for the POINT OF 

BEGINNING; thence continue S 57°15'58" W, a distance of 144.84 feet; thence run N 

58°53'44" W, a distance of 33.61 feet to a point of curvature of a curve, concave 

southwesterly, having a radius of 2035.00 feet and a central angle of 07°28'10"; thence 

run northwesterly, along the arc of said curve, a distance of 265.30 feet to a point; thence 

run N 57°15'58" E, a distance of 154.11 feet to a point on a non-tangent curve, concave 

southwesterly, having a radius of 2165.00 feet and a central angle of 05°12'36"; thence, 

on a chord bearing of S 61°30'02" E, run 196.87 feet along the arc of said curve to the 

point of tangency thereof; thence run S 58°53'44" E, a distance of 97.47 feet to the 

POINT OF BEGINNING. 

Containing 0.88 acres, more or less. 
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Exhibit “C” (page 1 of 2) 

Legal Description and Sketch of the Additional Parcel 
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Exhibit “C” (page 2 of 2) 
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Exhibit “D” (page 1 of 2) 

Legal Description and Sketch of the Temporary Easement Area 
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